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a  HomoLy SHEWETH, 


(HAT about the year 4658, cpecidioner's PN" 
John Scott of Comteflown, acquired right to the lands of 
 Wardroperton, lying within Tlie parth of Ecclergreiy, 
and ſheriffdom of Nincurdine, and formerly belong- 
bags to Sir Robert Graham of Morpbie, in virtue of foundry adjudi- 
cations for large ſums of money deduced againſt the faid Sir Ro- 
bert Grabam, at the inftance 0 f many creditors; which being ac- 
quired about that period by the faid John Scott, infeftments ac- 
cordingly followed thereupon in his perſon; and thereafter, in 
the year 1681, a charter was paſſed under the great ſeal, in fa- 
vours of the ſaid John Scott, and his heirs, proceeding upon the 
reſignation of | himſelf, as infeft upon the adjudications, and 
likewiſe, upon the refignation of the ſaid Sir Robert Graham, a- 
gainſt whom they had been deduced: 

That at this period 1672, Andrew Straton poſſeſſed the lands 
of Wardropertoun: He poſſeſſed them, as now appears, under cer- 
tain rights of tack flowing from Sir Robert Grgham of M phie, 


executed many years before that period: And it would appear, in- 


deed, that, ſo far back as the year. 1620, the Stratons had become 
tenants in theſe lands, under the Graham: of Morphie. 


That, 
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Tat; as the rights; under which the poſſeſſion was then held, 
haye g for dhelfrit time, been brought, into Tight, in Cbnſe- 
queue df the actionꝰof reduction, to be afterwar ds me ioned;” 
ina eettaperitionctia infenre; 50, however much there may 
have been, from that period down to the preſent times, A general 
and dark belief in che country, that the tenants in theſe lands; 
poffeſſed under titles ſingular in, their nature, and of long 
endurance j and however much the petitioner's predeceſſors may 
have, along with the country, poſſeſſed that ſame general be- 
lief and idea of their rights ; yet the petitioner is well ' warrant- 
ed to ſay, that the preciſe nature of the right, either with re- 
ſpect to its term of endurance, or to the conditions thereof, was, 
in no ſhape, known in the country, nor ever inquired into by 
the petitioner's predeceſſors, from the period of their acquiring 
right in the 1 67, till the preſent reduction, at the petitioner's in- 
ſtance, was inſiſted in. The poſſeſſors of theſe lands were conſi- 
dered as a ſort of kindly tenants, attached to the family, ſuch as 
there are in many parts of the country; and the petitioner believes, 
and is confident, that ſuch Was the idea of the country concerning 
them. But how far a knowledge, or rather belief, of the gene- 
ral nature before mentioned, either of the country, or of the petirt- 
oner's predeceſſors; ought to infer an approbation or homologati- 
on of theſe rights againſt the petitioner, will be afterwards ſub- 
mitted: He will only beg leave here to ſtate the real fact, how 
theſt rights have remained ſo; long unknown and unchallenged 

by His predeceſſors. 03 gg ad ee Fe oy 8 l ' 
The rent or tack-duty which was paid for theſe lands at the 
time the petitioner's: predeceſſar, Jahm Scott, before mentioned, 
” acquired right chereto,; being in thoſe days reckoned tolerably ad- 
icq titte co che value of the lands, it would appear, that that cir- 
un fades had intra uced an inattention and forbearance on his 
2 pair infemuch that hewould ſeem neyer to have given himſelf 
* 4a trouble in making the proper inquiries into his rights, but 
to Have permitted the tenants to continue the poſſeſſion of the 
aids, upen che ſame ſtercns ag formerly,, without any challenge; 
bügk ik is now, im aug mea fire, eyond doubt, that he 

vik chem Have prevailed in an 90 0b ren dig 9 : ls 115) 
"= THe" ſail Fohn Scott: mas ſucceeded; in the lands of Faru Per. 
124512 about che year 1508, by bis, pephey, Lieutenünr- Genera 
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James Scott of Comteſtown, the petitioner's father; and, owing part- 
ly, perbaps, to the ſame cauſes which have been before ſug- 
geſted, and partly to the military profeſſion of the petitioner's fa- 
ther, which admitted not of a conſtant reſidence at home, and, 
when at home, led him not into inquiries of that nature, the ſuc- 
ceſſors of the ſaid Andrew Straton continued to poſſeſs the foreſaid 
lands, by the ſame precarious tenure which is before ſet forth, ſo 
long as the ſaid General James Scott remained heritor of theſe 
lands. He, however, denuded himſelf thereof, about the year 
1727, in favours of his eldeſt ſon, the late Colonel John Scott of 
Comieſtoꝛun, the petitioner's brother; whoſe | profeſſion being the 
ſame with his father's, the Stratons continued to poſſeſs in the 
ſame manner as formerly, until the death of the late Robert . Stra- 
ton in the year 1764, when his ſon, George Straton, defender in 
the reduction after mentioned, being out of the country, and 
though informed of his father's death; and ſolicited by his friends 
to return, and aſſume what they began to call the hereditary poſſeſ- 
ſion of the family; yet, refuſing ſo to do, the late Colonel Scott 
was led to inquire into this pretended hereditary right, and ſoon 
reſolved no longer to acknowledge any ſuch: And this circum- 
ſtance is worthy of notice, that the firſt inquiry which appears to 
have been ſeriouſly made, by any of the petitioner's predeceſſors, 
into the rights under reduction, was occaſioned by the death of 
the late Robert Straton, in the year 1764, when the circum- 
ſtances of that family were ſuch as called for the attention of 
the late Colonel Scott, to his own rights, and led him to look into 
that title under which they now began to lay claim to a perpe- 
u eee wie ie. | 
Hitherto no right of poſſeſſion had ever been produced or openly a- 
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Particular known and . ge by they, upon their part, had 
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any action againſt the poſſeſſors of Wardropertown, for em pninr 
Af from the, en of theſe lands. 100 

Hit herto lik kewiſe, the tenants of theſe lands, poſſeſſing by- the 
above precarious. . had been careful to give their maſters 
no ae cauſe of complaint or obſeryation ; aud, by means 
of an ino enſive conduct, as well as of the other circumſtan- 
ces before noticed, bad eſcaped all ſerious. or ſtrict ſerutiny into 
the right of their poſſeſſion. The ignorance, or indulgence of 
their maſters, c co-operating with this prudent and inoffenſive be- 
1 5 upon their parts, had hitherto occaſioned that ſilence and 
| arbearance, which, the petitioner is ſorry. to find, is wes, now, 
to militate againſt bim with your Lordſhips. 

Upon the death, however, of the late Robert Straton, the cir- 
cumſtances of that family were ſuch, as drew the . obſervation of 
the late Colonel Scott, and awakened his attention towards. his 
own rights, the perpetual and hereditary right of theſe tenants 
being now openly talked of. George Straton, the ſon of Robert, 
was out of the country: No perſon knew where he was; the. ac- 
counts of him, ar. leaſt, were vague and uncertain, Sometimes it 
855 given out that he was deadd, ſometimes that he was immediately to 

be in the country; but ſtill, he refuſed or neglected to do ſo, and 
continued for a conſiderable time to amuſe his friends with "theſe 
contradictory, accounts. The widow of Robert Straton died ſoon 
after her huſband, and the daughters were all of them at ſuch o- 
pen variance with one another, each endeavouring to take eve- 
ry undue advantage, that the poſſeſſion of the lands was like- 
ly to be miſerably, torn and diſtracted by their diviſions, in ſo 
much, that a ſequeſtration thereof was ſometime thereafter ob- 
tained in this court, at the ſuit of one of the daughters, and a fac- 
tor accordingly appointed. | 

It was at this period, and when the family was in theſe Gngu- 
lar circumſtances, that the late Colonel Scat was led to inquire 
into the rights which have ſince been brought to. trial; but he 
being, from the year 1 765, in a, very declining ſtate of health, 
and his death happening ſoon thereaften, in the beginning of the 
year 1767, the . his ſucceſſor in the lands of Wardroper- 
toton, 7 95 inguiry z he ſoon became acquainted with the 
. deeds, upon which the tenants in theſe lands pre- 


8 to, 15 ft are Fog hereditary, right of poſſeſſion, and which, 
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„ /amen, ſwa that it ſhall not be leiſom and lawful to the ſaid 
Sir Robert and his heirs and. ſucceſſors, any ways to remove 
the ſaid Andrew Straton, and his foreſaids, furth and frae the 
6 ſaid town and lands, houſes, &yc. at any time hereafter, nor 
% any ways to trouble and moleſt them, directly or indirectly, 
in their {aid peaceable poſſeſſion thereof, they paying the fore- 
% ſaid graſſum at the entry of ill nineteen years ſpace, and ordi- 
„ nary yearly duty foreſaid, to the ſaid Sir Robert and his above- 
* written. But, on the contrary, the ſaid Sir Robert binds and 
* obliges him and his foreſaids, to maintain and defend the ſaid 
*& Andrew Straton, and his foreſaids, in the peaceable poſſeſſion 
thereof, during 5 pleaſure, and that at all hands, and a- 
„ gainſt all deadly, as law will: And in caſe at any time hereaf- 
ter, the ſaid Sir Robert and his foreſaids, hall refuſe. to receive 
the ſaid graſſum, and yearly duty foreſaid, but ſhall permit 
and ſuffer the ſame to remain in the ſaid Andrew and his fore- 
« ſaids their hands, for the {pace of ane, twa, or mae years, 
* and thereby preſs and firive to annul and diſcharge this pre- 
« ſent right of tack of the ſaid lands and others foreſaid, and 
% obligements therein contained; that then, and in that caſe, the 
* confignation of the ſaid graſſum- duty, in the hands of an ſuf- 
« ficient and reſponſal baron, in caſe of refuſal thereof, within 
« the ſheriffdom of Kincardme, to be furthcoming to the ſaid Sir 
“% Nobert and his foreſaids their uſe, and the overture of the ſaid 
* yearly daty Io them, in preſence of a notar and witneſſes, as. 
« efferrs, ſhall be equivalent ta the yearly payment thereof; and 
* diſcharge all action, inſtance, and execution, that may any 
ways trouble, moleſt, ſtop, or impede the ſaid Andrew and 
his - foreſaids, in the peaceable joicing and poſſeſſing of the 
* ſaid poſſeſſion, ſalmon- fiſhing, and others foreſaid.“ * 
It is likewiſe agreed on between the ſaid parties, That in caſe 
* the ſaid Andrew Straton, and his foreſaids, ſhall ſuffer the yearly 
* duty, foreſaid, of the ſaid lands, ſalmon fiſbing, and others abowe- 
„ written, to remain in their hands, unpaid, for the ſpace of twa 
* years, ſo that twa terms of the ſaid yearly duty if run in 
* the third, without payment making thereof, or overture, as 
* ſaid is; that then, and in that caſe, this preſent proragation 
* of the faid tack ſhall expire, be. null, of no force nor effect in 
« no time thereafter, with the haill obligements in the ' ſame. 
And further, it is ſpecially FER and agreed upon. betwixt 
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© the ſoid parties, that the ſaid Aurea Straton; nor his foreſaids, 
ſhall noways ſell; aſſign, transfer, or diſpone this preſent pro- 
g rogation vf the foreſaid tack of the ſaid lands, fiſhings, teinds, 
and others foreſaid, to any perſon or perſons Whatſoever, but 
the pr. ſpectal advice and conſent of four neutral friends, 
% mutually choſen hy tbe faid Sir Robert, Andrew, and their 
fort ſaius, for that effett:' As alſo, the ſaid Andrew Straton 
“ binds: and obliges him and his foreſaids, in bodily ſervice, in 
riding and travelling ' with the ſaid Sir Robert, and his fore- 
ſaidi, ar they ſhall be defired, during all the days and ſpace of this 


* pre/ent ©prorogation; and that upon the faid Sir Robert, and 
his foreſaids, their reaſonable charges and expences allenar- 
e $ 1 , |; i T2 


op 9s By a deed or contract, of this date, entered into between the 
1650. 


ſaid Sir Robert Grabam, younger, and Andrew Straton, proceed- 
ing upon the narrative of Ge foreſaid prorogation of tack, the 
ſaid Andrew Straton renounces all right and 4ntereſt he had, or 
could pretend to the ſalmon fiſhing above mentioned upon the 
ſands of the ſaid lands of Wardropertown, ſet to him, together 
therewith; and on the other part, the ſaid Sir Robert Gra- 
ham ** Diſcharges the ſaid Andrew Straiton of the ſum of fue hun- 
*-dretth merks, qubilk was to be given to the ſaid Sir Robert, and 
* his foreſaids, at the beginning of every nineteen year; tack, 
* after the "expiring © of the firſt nineteen years tack, and obli- 
ges him and his foreſaids, never to ſeek any graſſum of the 
* faids lands of Warbertown, or fiſhing foreſaid, in no time co- 
ming.“ The ſaid Sir Robert likewiſe obliges himſelf to ratify and 
approve of the forefaid prorogation, in the haill articles thereof, 
except the ſalmon fiſhing. He likewiſe diſcharges the tackſman 
of the - fix 'bolls of coals, which, by the prorogation, he was ob- 
Hged to deliver yearly, upon his being only 0 carry them, and to 
pay 8 J. Scots of vicarage as the price thereof. | wht 

Such is the extraordinary nature, and ſuch the terms of that 
right of poſſeſſion which appeared upon production of the deeds cal- 
Jed for; under theſe, the defender's (predeceſſors are ſaid to have 
enjoyed for ſo long a courſe of years, the poſſeſſion of theſe lands 
of Wardropertown as tackſmen thereaf, and under theſe the de- 


fender nov lays claim to a right of perpetual poſſeſſion. The 
petitioner was glad to find, that, agrecahle to his apprehenſion 


thereof, your Lord{hips were generally of opinion, that they were 
| a | of 
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of ſuch a ſingular nature, and deviated ſo far from the naturt of 
a proper tack, that chey could not be lanked upon as eoming un- 
der the ſtatute concerning tacks un were gat ellec- 
tal i ainſt fingular ſucceſſors. + 21270 

The reaſons of reduction infiſted upon by the. netitianery: were, 
imo, That the contract or deed of prorogation under reducti- 
on, is a right of an anomalous nature, and not known in-law, 
ſuch as could not be binding upon the granter's heirs; and, at 
any rate, could not be binding upon the purſuer or his prede- 
ceſſors, as being ſingular ſucceſſors of Sir Robert Graham of Mor- 
phie, granter of the ſaid deed, by adjudication and other ways. 

2do, The foreſaid contract or deed of prorogation, could not 
be binding on the purſuer or his predeceſſors, in ſo far as the 
tack of the ſaid lands is thereby prorogated, after the granter was 
denuded by adjudication, and other ſingular titles in the perſon 
of the purſuer's predeceflors ; and which, therefore, is not ſuch a 
tack as could be effectual againſt a Gngular aar, in terms of 
the act of parliament 1449. Or, 
3tio, The foreſaid contract or deed of made, wants thoſe 
requiſites which are eſſential to the true and proper nature of an 
effeQual tack, particularly it wants a definite iſh or termination, 
the duration” of the fame being 3 entirely on the pleaſure 
of the tenant. 

4to, Without prejudice to theſe 8 of challenge, the deed 
of prorogation is at an end, by the heir of the tackſman having, 
for the ſpace of years, or thereby, lain out, and tacitly 
repudiated his right and poſſeſſion under it. And, | 

Sto, An irritancy has been incurred by two terms rent having 
run into the third unpaid. = 

Theſe were all of them pregnant. and relevant arounds of re- 
duQtion, and when the action came before the Lord Pufour,-Or- 
dinary, upon the 25th January 1970, his Lordſhip, after heat ing 
counſel in the cauſe, ordained the parties to prepare; and/give in 
memorials thereupon; which being accordingly done, his Lord- 
ſhip, upon the iſt December laſt, made avi/andum to your Lord- 
ſhips, and ordained informations to be prepared and given in. 
"Theſe were accordingly exhihited, and along with that, upon the 
Part of the defender, was produced ia multiplicity of diſcharges of 
rents r — — to the terms in 
rei FSE7 numnto 10 menen 200 2 80 Which 
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which they are conceived, are noways 5 ejudicial, but ather fa- 
voutuble to the NET and Which e 'petitione nt bad i ot for- 
merty an opportun io ſeeing. 0 

Phe metits of the cafe were W at EE [eh 100 l 
the informkhrio upon the part of the petitioner: L019 1263 

As to the rt reaſon of reduction, viz. That the forefaid deed 
of prorogation is an anomalous right; it was infiſted, that from 
the peruſal thereof, it was obvious, that it was ſuch a right as 
was not known in the law of Scotland, and as could in no a 
be ſuſtzined againſt a fingular ſucceſſor. + And the petitioner had 
the ſatisfation'to find, — ſeveral of your Lordiinps entertained 
the ſame idea of the deed. 

As to the ſecond and third reaſons of reduction, which imported 
that the right was not binding as a tack upon a ſingular ſucceſſor; 
the” petitioner,” after eſtabliſhing the law in that matter to be ſuch 
as repreſented by him, and in which he was countenanced by the 
general voice of | your Lordſhips, endeavoured: to ſhow, in the 
firft place, that the deed of prorogation 1642, was not followed 
with poſſeſſion, before the entry of the petitioner's predeceſſor in 
the 1672, the ſame being firſt to commence at the expiry of the tack 
1620 ; and the tack 1620 not being then expired, and that the ſame 
was therefore never binding on the petitioner's predeceſſor Jobn 
Scott. Further, he endeavoured to ſhow, That although poſſeſ- 
ſion had followed upon the deed, yet that the prorogations there- 
in were conferred in fempus indebitum. And, to illuſtrate this, he 
obſerved, that the deed 1642 muſt neceſſarily be explained in 
one of two ways ; either as being of a complicated nature, and 
containing ſo many diſtinct and ſucceſſive tacks or prorogations 
with definite iſhes, ſo as every nineteen years may be underſtood 
to be a new tack and a freſh prorogation, or as being one entire 
tack,” commenecing from the expiry of the tack 1620, when the 
prorogation was firſt to take place; whereof the whole term of 
years was to be joined together, and the ſucceſſion of nineteen 
years after nineteen years to be looked on as the term of endu- 
rance: That, upon attentively conſidering the deed, he appre- 
hended it fell to be explained in the finſt way, as containing ſo 
many: diſtinct tacks or prorogations of 19 years each, for each 
of yhich a graſſum was payable, h. «the ſame was diſehar- 
gen M the contract 1656 p and that, in this explanation of the 
a _—_ w eee e Bd the do@rine of the e Jaw, 
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in a matter which ſeemed to be analogous, viz, the doctrine de 
annus legatis, and likewiſe by the decifion of your Lordſhips, in 
the, caſe, 2d July 1757, Creditors of Dorneck. againſt Carlifles ; 
and that therefore, although poſſeſſion had followed upon the 
deed 1642, before the entry of the petitioner's predeceſſor in 
16723 yet, after expiry of the prorogation of nineteen years 
then current, the ſucceeding prorogation of nineteen years, con- 
fidered as a new tack or freſh prorogation, was not clothed with 
poſſeſſion, but was conferred in tempus indebitum, and was there- 
fore no longer binding on the petitioner's predeceſſor. 

In the next place, the petitioner endeavoured to ſhow, that, in 
the ſecond view of the deed before exhibited, wzz: as being one 
entire tack, and the ſucceſſion of nineteen years after nineteen 
years the term of endurance, that it yet laboured nnder the want 
of an eflential requiſite, viz. a definite ith or termination, the 
ſame being intirely pendent on the will of the tenant, and was 
therefore ſuch a tack as was totally. unavailable againſt a ſingular 
ſucceſſor, however far effectual againſt the heirs of the granter: 
And it was likewiſe upon this head obſerved, that the deed fell 
to be conſidered in this laſt view thereof, if the contract 1656, 
by diſcharging the graſſum payable each nineteen years, ſhould 
be thought fo far to alter the nature and conſtruction of that 
deed, as no longer to admit of its being - underſtood to include 
fo many diſtinct tacks or prorogations.. 

From theſe arguments, the petitioner concluded, that his pre- 
deceſlor, John Scott, having become, about the year 1672, a fin- 
gular ſucceſſor in the lands of Wargropertown, the forefaid deed 
of proxogation was either never binding upon him, as not being 
followed with poſſeſſion before his entry, or though followed with 
poſſeſhon, as wanting an 1th ; or, at leaſt, was no longer binding 
upon him, than till the expiration of the nineteen years current 
at the time of his entry, if the petitioner's interpretation of the 
deed be adopted, more eſpecially, as his right was by adjudica- 
tion, as well as other ſingular titles. 

Thus far, likewiſe, the petitioner had the ſatisfaction to find, 
that the general opinion of the court was fayourable to the*argu- 
ments which he had advanced; and. your Lordſhips ſeemed to be 
agreed, that the deed under reductioꝝ would not have been effectu. 
al againſt his predeceſſor, John Scott, at the time of his entry to theſe 
lands, in 1672, One only circumſtance concerning the interprets, 
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tion 6f the Yee; conßdered as wanting an iſh, ſeetned:to weigh with 
fone pf out Lordſhips;'viz. That the tack was granted; to the te- 
nant a his heirs; and that it might therefore be conſidered as a 
tack containing: an iſh, viz. when the family was: at an end, 
which, in the common chance of human affairs, could not be 
ſuppoſed to laſt for ſo long a courſe of time as your Londſhips 
have often ſuſtained tacks'for. But the petitioner muſt beg leave 
to obferve, I, That the tack is granted to heirs; and af/egnies, 
though theſe laſt muſt be approved of by the heritor: Bur; j12d/r, 
It very rarely happens, that a family is ſo much at an end, as 
not to have an heir, in ſome degree of relation, who would 
therefore be intitled to the rack in queſtion, (as it is deftined 
to heirsan general, and not to any ſpecial ſer of heirs, ſuch as heirs- 
male; which deſtination. might, perhaps, have been interpreted 
to be a definite indeterminate th); and that, though it were to 
be ſappoſed, that an heir was to be wanting to the family, yet 
the Crown, which never fails, might, in ſuch caſe, be intitled to 
claim the tack as ultmu; heres. But, further, it is to be obſer- 
ved, that though the deſtination of this tack to heirs, might be 
ſuppoſed to afford a chance, or probability of an iſha yet, accord- 
ing to the argument maintained by the petitioner, and which, he 
humbly apprehends, is founded in law, as it met with the ſanc- 
tion of your Lordſhips* opinion, tacks of an immoderate term 
of endurance are ineffectual againſt fingular ſucceſlors, as well as 
tacks without an hz and therefore; as the deſtination to heirs 
muſt undoubtedly imply, at leaſt, an immaderate term of endu- 
rance, the deed in queſtion could not be binding upon the peti- 
tioner's predeceſſor, conſidefed as a ſingular ſucceſſor. | 

The petitioner, therefore} is emboldened, by the general voice 
of your TLorcſſhips, to ſay, that the deed tin queſtion was ineffec- 
tual againſt lis predeceſſor John Scots, agreeable to what was ar- 
gued tor him: But, as he was thus far ſucceſsful, ſo he felt 
"this diſappoiutment the more, when ſome of your Lordſhips 
ſeemed to be of opinion, that the deed of proragation under re- 
Auction. as ſecured againſt the preſents challenge by, preſeripti- 
von; aud When moſt ot your Lordthips feemed to be of opini- 
Heli, chat the petitioner's predeceſſors, byuallowing the tenants to 
conkiüut ſo long in poſſeſhon, without challenge, and by regei- 
1 the reu-s fromm them for ſo Jong n courſe of years, had ap- 
bb F en Bombe e übe deed' of prorogat ion under reduc- 


tion; 
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tion; and that the petitioner. was therefore harred from inſiſt- 
ing in that right of challenge, which might have been effectual 
at an earlier period, in the perſon of his predeceſſors: And, up- 
on theſe grounds, your Lordſhips accordingly, upon the 1,9th 
February laſt, ſuſtained the defences proponed for the defender, 
and aſſoilzied.“ | + | * "IE 
As the petitioner cannot but think his caſe is hard, that a tack, 
of ſuch an unfavourable nature, not granted by him or his pre- 
deceſſors, nor ever, with any certainty, known to, or canvaſſed by 
them, and certainly, never acknowledged by them, (a, right too, 
which the petitioner is now well warranted to fay, was totally in- 
effectual againſt his predeceſſor Jobn Scott the ſingular ſucceſlor,) 
ſhould now, when firſt brought into light, and under legal chal- 
lenge, be nailed down upon him, and a valuable part of his pro- 
perty thus in a manner loſt to him for ever, and that by pre- 
ſumption alone, and a conduct of the petitioner's predeceſſors, 
which conſiſts rather in a bare tolerance upon their part, than in 
any direct or poſitive act, homologation of ſuch a right, null 
in itſelf as to fingular ſucceſſors, of a nature likewiſe ſo very un- 
favourable and extraordinary, impoſing ſuch a heavy and perpe- 
tual burden upon the property of the petitioner, ſhould be infer- 
red. He humbly hopes your Lordſhips will pardon him for be- 
ing ſo much under the influence of theſe conſiderations, as to 
be prompted to ſubmit to your review this interlocutor; and, 
in doing fo, he does not mean to detain your Lordſhips, by 
reſuming, more than he has already done, any of the argu- 
ments in law, relating to the .inefficacy of the preſent right. 
againſt the petitioner's predeceſſor, John Scott, confidered as 
a ſingular ſucceſſor. Theſe arguments were formerly ſtated 
for him, and met with the ſanction of your Lordſhips opinion; 
he will, therefore, confine himſelf. in ſubmitting this interlocytor 
to your Lordſhips review, to thoſe points which have been before 
ſuggeſted, and which alone ſeemed to influence your Lorie 
in giving judgment. * gs i, 6 Vis rg +: TH 
He will firſt, therefore, endeavour to ſhow, that the right un- 
der reduction, cannot be ſecured! againſt the 3 


preſcription, either poſitive on negative. And, 24%, Although 
the deed in queſtion. was 'ineffeQual, againlt the petitiager's Pre- 
deceſſor, John Scott, the petitioner. will next inquire, , w Fl: Ka 
can be given to the poſſeiſion of the defender's predeceſſors fince 


SE... 
that; dime, and how far any homologation of the right under re- 
duction, can, inqthis caſe,” be preſumed againſt the petitioner's 
predeceſſors. ſo ag: to affect the petitioner, as repreſenting them, 
and. to bar his right of challenge now infiſted in 
Before (proceeding, however, to conſider theſe points, which 
are the chief object of this petition, he muſt beg leave, in a pre- 
liminary obſervation, to recal to your Lordſhips remembrance, 
and to beg your Lordſhips particular attention to the explanation 
or interpretation of the deed of prorogation, as it is before ſug- 
geſted, and was at greater length ſtated in his information. The 
deed, as the petitioner has ſet furth, falls neceſſarily to be explain- 
ed in one of two ways; either as being of a- complicated nature 
and containing ſo many diſtin tacks or prorogations of nine- 
teen years each, and ſo containing as many diſtin iſhes as there 
are tacks, or as one entire tack, containing. an unlimited term of 
endurance; and, in that view of the deed, it mult be underſtood 
as a tack without an iſh. The petitioner has explained it, agreea- 
ble to what, in his humble apprehenſion, is the natural and pro- 
per interpretation, upon attentively peruſing it, and conſidering 
its import, as containing ſo many diſtin tacks and prorogations, 
juſt. as if the ſucceſſion of prorogations had not been contained in 
the ſame deed, but ſeparare tacks had been granted for each nine- 
teen years; and he has called for your Lordſhips particular at- 
tention to this interpretation of the deed, and made it a prelimi- 
nary obſervation, becauſe it may be of importance to his future 
argument, both upon the point of preſcription, and the point of 
Homologation. 507.11 t 
In ſupport of this interpretation of the deed, it is to be obſer- 
ved, that at the period of granting the deed 1642, tacks without 
an iſh, or of unlimited endurance, were null in themſelves, were 
unknown in the law, and unknown in the country. It could, 
therefore, never be ſuch a deed that was intended by the parties; 
they knew the impropriety, and would be adviſed of the invali- 
dity of ſuch a right. At the ſame time, as Sir Robert Graham 
ſeems to have been deſirous of executing a right of a very be- 
neficial nature, in favours of Andrew Straton; ſo, in order that it 
might likewiſe be good in low, he had undoubtedly been advi- 
ſed. to execute the deed, in the form and terms in which it 
now appears, hereby the objection of the wan F an iſh might 
not:ſtaud againſt it, but that it might be underſtood to include 
as 
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as many diſtin tacks or prorogations of nineteen years each, as 
Andie lu tralen and his ſucceflors:thould incline” having eneh of 
thema diſtinct iſh, juſt as if ſeparate tacks, of nineteen years 
each h been executed. And, accordingly, rhe peruſal of the 
deed will very much juſtify this interpretation thereof, and par- 
Anne! the aſli pulation of paying a graſſum at the entry of each 

een years, ag the condition thereof, by the payment whereof 
the , neceſſity: of a new tack or prorogation was meant to be ſuper- 


ſeded. The peruſal of the contract 1656 will likewiſe ſtrongly 
ſupport this interpretation: For, by that contract, the meaning 


of parties as to the former deed 1642 is rendered obvious, as they 


there call each period of nineteen years a nineteen years tack. 
And, agreeable to this interpretation of the deed, ſome of your 
I ordſhips ſeemed to be of opinion, that the tenant could not at 


this day give up his poſſeſſion, during the currency of a nineteen - 


years. 


The doctrine likeways of the civil law, de annuzs legatis, ap- 


pears to the petitioner to be a ſtrong confirmation of the above 


conſtruction of the deed; as likewiſe the doctrine of the law of 


this country, concerning bonds of penſion or annuity, where it 
is looked upon as if ſeparate obligations were granted for each 


year's annuity; and ſo. your Lordſhips decided Fuly 1730, Locł- 


hart: And if there were (till any difficulty in that matter, the de- 


ciſion of your Lordſhips, 2d July 1757, Creditors of Dornock con- 
tra Carliſles, ſeems to the pee to put the matter deen 
doubt. 

The petitioner baving — this 8 obſervation, 
which he thought it was proper for him to do, both becauſe it 


may affect his future argument, and becauſe your Lordſhips 
ſeemed not to regard the diſtinction, and, in giving judgment, to 


have proceeded upon the idea alone of the deed under reduction 
being a tack without an ith, whereby ſeveral of the petitioner'is 
arguments were not attended to will nom proceed to the points 


of preſcription and homalogation before mentiondd . 


With reſpect to preſcription. The right under reduQion; muſtet 
either be ſecured by the —— preſcription, or” the- „e 2} 
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put by the petitioner who — deed — reduction, ſhallibe rl 
"Po. 1 . r the deed can Never be rendered been 
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upon the petitioner, by virtue of either. The ſmalleſt reflection will 
ſhow, bow perfectly abſurd ſuch an argument or ſuppolition would 
be, becauſe RESP nineteen Fears, conſidered as a diſtin. tack, 
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behoved to be the ſubject of a ſeparate preſcription,” agreeable to 
the doctrine of the civil law, de annuis [egatis, and'likeways:of 
the law of this country, concerning a ſimilar ſubject before men- 
tioned; and ſince the unalterable term of preſcription of herirable 
rights is 40 years, che abſurdity of ſuppoſing that the deed in 
queſtion can be ſecured, or rendered effectual againſt the petition- 
er by prefeription,, or the lapſe of time, is abundantly obvious. 
Preſcription, therefore, can have no place in the above view of 
the deed: There are no termini habiles for ſuch a plea, and argu- 
ments ariſing therefrom cannot fall upon the deed. 
Fiſ, then, As to the poſitive preſcription, the deed, conſidered 
as one entire tack without an i/h, being a right of unlimited endu- 
rance, and impoſigg a perpetual burden upon lands, cannot be ſecu- 
red by the poſitive, preſcription, there being no infeftment or ſaſine 
for a preſcriptive. title, And your Lordſhips will obſerve, what 
ſtrange, conſequences, would enſue, if ſuch a right as the preſent 
could be ſecured by the poſitive preſcription ; for not only would 
_+:the fajth.of the re fp be thereby unhinged, and the ſecurity of 
ſingular e oe royed, in as much as preſcription would 
- render ſuch a right. (being in itſelf of an unlimited endurance) 
equal to /@, perpetual feu, without giving ſingular ſucceſſors an 
opportunity of diſcovering it upon record, but likeways, the 
principles of the law, in the matter of preſcription, governed and 
reſtridted hy poſitive , ſtatute, would be deſtroyed. The ſtature 
1617, concerning preſcription, requires /a/ane as a title for pre- 
Acription of lands; but if preſcription were to validate ſuch a 
right as the preſent, conſidered as a tack without an iſh. or ſecure 
ig againſt all challenge, it would, in fact, be preſcribing a right 
Ain lands, without the requiſite preſcriptive title. | 
Ik. is, true, that real. rights which do not require /aſine for their 
r conſtitution, Shy ſecured, by the poſitive preſcription, as we 
ess Fights. which muſt, neceſſarily. be ſo conſtituted. Thus, a right 
ef, patronage... which, in ſome caſes, it is not neceſſary ſhould be 
/12.4conflitured by ſaſine, may ſtill, in ſuch cafes, be ſecured by the 
ion ꝓoſiiye prefcription. 'Th us ke days, heritable offices may be ſe- 
cured by the pofitive preſcription, and f6 Hkeways may tacks; but 
then your Lordſhips will obſerve, that it is only proper — 
j ſtoo. 
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ſtood not as perpetual, but as temporary rights, that can ſo be ſe- 
cured for, the years thereof unexpired, (Starr, Bok 2. tit. 1 2. par. 
23.) and during their continuance, (Bantton, Book 2. fit. 12. par. 
8.) And here lies the material diſtinction, in conſidering the pre- 
ſent queſtion between the caſe of a right of patronage, Which was 
inſtanced by ſome of your Lordſhips, and the preſent right of tack, 
conſidered as a tack without an iſh; for, in the caſe of a patron- 
age, the right itſelf, though in ſome caſes it may not require ine 
for its conſtitution, is yet a valid and effeftual right in law: And 
accordingly, there are other heritable rights, ſuch as heritable 
offices, which do not require infeftment ro their conſtitution, 'and 
may yet be ſecured by the poſitive preſcription : And fo likeways 
it holds with reſpect to proper tacks ; for theſe, though they re- 
quire no ſaſine for their conſtitution, may be ſecured by the poſitive 
preſcription, as before mentioned: But a rack, ſuch as the preſent, con- 
ſidered as a tack without an iſh, is abſolutely null in law, and in- 
effectual as. to ſingular ſucceſſors; and therefore, if ſuch a right were 
capable of being ſecured by the poſitive preſcription, without dine 
for a preſcriptive title, it would, indeed, be intrenching deeply upon 
the ſacred principles of the law, as well as upon the ſecurity of 

ſingular ſucceſſors. n „des 
And this leads the petitioner to obſerve, in the next place, 
That the deed under reduction, «conſidered as a' tack without 
an ib, is, by law, null: And though your Lordſhips have 
been in uſe to ſuſtain ſuch rights as goed againſt the granter 
and his heirs, upon the foot of their implying an obligation 
not to remove, as formerly argued for the petitioner; yet ſtill, 
they are null in law as to ſingular ſucceſſors, and cannot therefore be 
a title of preſcription againſt them, becauſe, quad initio vitioſum, tratlu 
temports convaleſcere non pott: And therefore, the title being in 
_ itſelf null from the 'beginning, and liable to be fo declared, it 
cannot be ſecured” by the poſitive preſcription, or acquire any 
ſtrength therefrom, no more than an infeftment that is null. 
The purſuer is adviſed, that the poſitive preſcription only ſupplies 
vant of -117ht in the author, who. is ſuppoſed to be non dominus ; 
Put that it can never ſupply intrinſic defects and nullities, which 
appear ex fucie of the decd, which it muſt always heur about. 
with it, and which muſt therefore be always fatal to its ſubſiſt- 
| ence; becauſe, guad initio vitioſum, tractu teniporis convileſeere non 
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But further, your Lordſhips, will obſerve, that the deed un- 
der reduction ee e ſecured. by the poſitive preſeriptibn} if 
the 118 0 right, of 2 84 and his objections to the deed” 
Uricler reduct uon, Th © not, and cannot be cut off by the negative 
preſerip ptjon.. it is proper here to obſerve, that unleis the 
defenger h bad! cured his. right by the poſitive: preſcription,” - whicti 
' the petirio, er 175 ſhown, he cannot, the. negative preſcription, cart- 
not be objected by him againſt the petitioner, agreeable to the 
principles of law: For the petitioner humbly apprehends, that if 
the right under reduction was ineffectual againſt the petitioner's 
predeceſſor, Jahn Scott, the poſſeſſion thereafter muſt be account- 
ed to be cx gt ia, and can nexer, therefore, hurt or impair any ground 
of challenge competent to the heritor, when he ſhall think pro- 
per to make uſe of it: Sus jure utebatur, when he allowed the te- 
nants to continue their poſſeſſion; ſuo jure nunc utitur, when he 
inſiſts on their removing: And the principle of law is, that res. 
mere Jacultatis non Pf. cribuntur. | 
But further, the purſuer 1 is adviſed, that as the right under: re- 
doction is un and ineffectual as to Gogular ſucceſſors, the: peti- 
tioner's right of challenge againſt it, cannot be loſt to him by the 
negative preſcription, which can only take off extrmfic legal ob- 
jections, ue cannot Pore intrinſic nullitiet, as appears from 
Bankton, B. 2. Hit. 12. $21 And the diſtinction betwixt theſe © 
two is very material: 7 3 5 ic objections ſuppoſe the right effec- 
tual, till taken out of the way by reduction, which, therefore, 
aut ile the ſame; 108 unleſs that right of challenge againſt ſuch 
reducible deed be inſiſted in within the legal time, it may be 
lapſed by the negative preſcription : But intrinſic nullities ſuppoſe 
the right null and void, and the reduction thereupon is only decla- 
ratory ; it does not annul the right, which was null in itſelf, 
but declares, that it was void from the beginning. And it was 
ſo found with reſpect to an adjudication, 25:h July 1738, Ainſlie 
contra'Watjon; and fo likewiſe i it muſt hold with reſpect to a null 
infeftment, and every other null right, and, conſequently, a null 
tack among the reſt. 

The application of this doctrine to the preſent caſa i is " REP 
danrly obvious. The tack under reduction, conſidered as a tack 
wit houl an 165, was, in thoſe days when! it was granted, wiz. 1642, 
and likewiſe in the days of the petitioner's. predeceſſor John Scott, 
who! adybired right to thele lands, in 4672, mus even as to the 

| granter ji 
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grantet and his heirs, much more ſo as to fingular ſucgeſlors; 
and though ſuch rights have ſince been ſuſtained againſt the for- 
mer. yer ſtill they are null as to the latter; and theretore, the pe- 
titioner's objections againſt it, as being a null right, cannot be laſt 
to him by the negative preſcription. And, agreeable to the above 
doctrine, the plea of preſcription was diſregarded by your Lord- 
ſhips, in the caſe of Fraſer of Belladrum, and the tack was not 
ſuſtained, though there appeared to be in that caſe even a pre- 
ſeriptive title, infeftment having followed upon the tack in vir- 
tue of a precept of ſaſine contained therein. 

What the petitioner has before ſtated as the law in this mat» 
ter, may be well- illuſtrated, by ſuppoſing that an action found- 
ed on the tack in queſtion bad been purſued againſt the petition- 
er. In that caſe, it is apprehended there is little doubt that 
the objection againſt the tack, as being null, might at any time 
be pleaded in bar of that action, by way of exception, being 
an intrinſic nullity; and your Lordſhips know, that what is 
only pleadable by way of exception, cannot be lapſed by the ne- 
gative preſcription. Baukton, b. 2. tit. 12. {$ 21.—25th July 
1738, Ainfley. 

The petitioner has only further to obſerve upon the point of 
preſcription, That though the plea of preſcription, either poſi- 
tive or negative, were admiſſible in this caſe, ſo as to ſecure the 
deed of prorogation, conſidered as one entire tack wanting an 
%%; yer, unleſs there was proof before your Lordſhips, that the 
poſſeſſion which has been hitherto enjoyed by the defender's pre- 
deceſſors was under the deed of prorogation, your Lordſhips 
could not give effect to that plea of preſcription. There is, how- 
ever, by no means, any ſuch proof; but, on the contrary, there 
are ſtrong preſumprions, that the poſſeſſion has not been under 
that deed, ariſing chiefly from the diſerepancy between the rent 
payable by that deed, and the rent which has been for a courſe 
of years received by the heritors, as will be afterwards more par- 
ticularly mentioned, 

Thus, therefore, the petitioner has endeavoured to ſhow, and 


he humbly flatters himſelf he has ſucceeded in ſatisfying your: 


Lordſhips, that the deed under reduction cannot be ſecured a- 


gainſt the effects of the preſent challenge, by virtue of preſcrip- 
tion, either poſitive or negative. If the deed is conſidered as con- 


taining ſo many diſtinct tacks, there are not termin: habiles for 
ſuch a plea; and if the deed is conſidered as one entire tack, 
without an iſh, it is not founded in law. The petitioner will 
therefore procced to conſider, what will be the effect of the po 
F ſeſuon 
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Jefſion which che.defender's. predeceſſors have for ſo longat time en- 
Foyed;! and hoer far any homologation of the rigbt under reduc- 
__tiowcan"in-ahis! caſe be, preſumed againſt the . 8 dc 
lors, ſo las to affect the e and bar his right challenge 

dose ub dec in. And this. be wm endeavour to 4 ö 0 ſhow- 


* That there i is in "ov 'cale no proof that the polkecten 5 

—— has been held by the defender's predeceſſors, and the rents 
paid by them, as under the deed of prorogation 1642; but that 
there is legal preſumptions to the contrary; and that, therefore, 
homologation cannot be preſumed therefrom. _ 

/24ly, That though the poſſeſſion hitherto, and the rent that 
has been paid, had been entirely conformable to that deed, yet 
there is no proof, or legal preſumption, that the petitioner's pre- 
deceſfors- knew of this right; and unleſs they had proper and 
exact knowledge thereof, their conſent thereto could not be pre- 
ſamed, and, conſequently, homologation could not be inferred. a- 
{ mou them.” 117 

Zaly, That as, 0 facts, inferring knowledge of, and-conſent 
{ie right, may be aſcribed to another cauſe, ſuch conſent is not, 
agreeable to the principles of the. law, to be preſumed ;. and as, in 
this caſe, there is another title, viz. tacit relocation, to which 
the poſſeſſion hitherto, of the tenant, and the. acquieſcence of 
the heritor may be n. homologation cannot, . in this caſe; 
be preſumed. 

And, laftly, That chovgh homologation could, in this caſe, be 
preſumed; yet, agreeable to the petitioner's interpretation of the 
deed, it can only validate the prorogation of 19 years preſently 
"08071085 Ver which bad en before interruption by this 

eſent action: 
As tothe frſt,. There is no proof, chat the poſſeſſion of the de- 
fender s predeceſſors has been under the deed of prorogation 16423 3 
but, on the contrary, there are ſtrong and legal preſumptions ari- 
ung from that deed itſelf, that the r was not held un- 
der it. | 
And it may firſt be alas, that one of the motives of grant- 
ing that deed;- was to rncaurage and\ animate the tackſman 1 fur- 
tber poliby in his paſelſion : But as the petitioner has before ſtated 
272he fact, ſo far from that moti ve or expectation being anſwered, 

the lands of Wardropertown have. been all, along molt miſerably 


megtoched. Aud this Jor dotal a neglect of improvement, for /o 


eng a courſe of time, is of itſelf a preſumption, that the tenants 
had no exact knowledge that the right of their poſſeſſion was of 
ſo 
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ſo laſting a- nature, as, by this deed, it appears to be: It is a 


right, but was rather underſtood to be precarious,' and ſuch as 
would not encourage and animate'the'tackſman to improvement. 


And one thing is very preſumable, that if the lands had been 
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improved, that circumſtance might naturally have led the tenant, 
or his ſecurity, as well as the heritor, for his intereſt, to inquire 
into the matter with more accuracy: But by the total neglect of. 


improvement, theſe motives of inquiry have never exiſted... 


Again, by that deed, the tackſman is bound in bodily ſer- 


LY . 


vice, in riding and travelling with the beritor, at be ſhall 


be defired, during all the days and ſpace of the prorogation-.. No 
ſervice, however, of that kind has ever been performed or. requi- 


red; which is a ſtrong preſumption, that the nature of the rights 
were not known, nor the terms thereof inquired into, as it is not 


to be thought, that ſuch a condition, if it had been known, 
would have been neglected by the heritor, for ſo long a courſe of 
time. And, on the other hand, if it ſhall be preſumed, that the 
right and terms thereof were known by the heritors, it is a very 
ſtrong en ama that they did not mean to do any thing which 
might be conſtrued into an Homologation of the tack. It might 


have naturally occurred to them, that that would have been the 


caſe, if performance of ſuch a fngular condition had been de- 
manded and fulfilled ; becauſe fach a fpecral condition could 
flow from nothing, and be aſcribed to nothing but a e- 
cial agreement to that purpoſe, known to the parties: And, 
in like manner, upon the ſuppoſition that the right had 
been known to the heritors, it might have naturally occur- 
red to them, that receiving payment of the ordinary tack- - 
duty, which is a chief and cuſtomary condition of every tack, 
would not be ſo conſtrued into an homologation of the tack, ſee- 
ing rent was, in all events, due by them, ſo long as they poſſeſ- 
ſed; and that, till they were interrupted, they were liable to pay no 
more than the old rent. And it is obſervable, that in, the diſ- 
charges granted by Sir Robert Graham, before ſhe was denuded of 
the lands, /ervices are diſcharged along with the other duties; but 
in none of the diſcharges granted by the petitioner's predeceſſors, is 


there mention made of ſervices; and though ſervices due by te- 
nants are diſcharged by the act, aboliſhing ward-boldings,\ yet 
that act is but a late one: Due and performed they certainly were 
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© before that act; and the eric enjoined by the deed in que- 
ſtion, being particularly inſerted therein, it is imagined che act 


» 
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does not ftrike against it. 
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K may further be obſeryed, as a preſumption. in favoyr of the 
peritioner's, plea, th t by the deed 1642, as well as the contract * 
1656, certain ſpecial conditions were agreed on with. reſpect . 
mills, in caſe the tackſman ſhould, in virtue of powers g ven 
him; Build an D mills had, in conſequenc | thereof, . Sees E 
rected: Au We" ee conditions accordingly com FI, | 
theſe, as they could only flow from, and be aſcribed, to "ſpecial 
agreement, known to the parties, might have been laid hold of 
as a circumſtance for inferring homologation of that ſpecial 
agreement; but no mills having ever been erected, there is no 
room, from the performance of any ſpecial conditions, ariſing 
therefrom, to infer homologation. _ | | {Ik 
In the ſame way, with reſpect to the graſſum of 500, merks, 
which was payable at the beginning of each 19 years, and which, 
by the contract 1656, was diſcharged ; if that graſſum had not been 
diſcharged, but had been regularly paid each 19 years, the perform- 
ance of fuch a ſpecial condition, which could take its riſe from no- 
thing but a' rect agreement known to the parties, and the 
receiving the graſſums each 19 years, might have been conſtrued 
into an- homologation' of that ſpecial agreement; but, by that 
graſſum being diſcharged, there was thereafter no room, from 
the performance of any ſuch ſpecial condition, for inferring ho- 
[DEF eee ee e e 1 
In ſike manner, with reſpect to the power of aſſigning the 
tack, which, by the deed, cannot be done, without the conſeut 
therein mentioned; if ſuch a tranſaction had ever taken place, 
or been executed in terms of the deed. and if a ſtranger had ac- 
cordingly been introduced into this poſſeſſion, the terms and man- 
ner of ſuch tranſaction being ſo ſpecially marked out by the 
cleed, there might have been ground for inferring homologation 
thereof. Thus, if at any time, four perſons had been named to 
adhibit their conſent to an aſſignation of the tack, in terms of 
the decd, the conſent to fuch a ſpecial mode of tranſaction, which 
could take its riſe from /pecral agreement alone, might have been 
prejudicial'to the petitioner ; but no ſuch thing was ever propo- 
ſed, much leſs executed: On the contrary, fo far ſrom any pu- 
blic tranſaction of that nature having ever been in agitation, the 
ſucceſſors of Andre Stratom did never make up titles to the tack 
in queſtion, by any public legal method, ſuch as /ervice or re- 
tour, till the defender did fo after after this action was com- 
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Thus, therefore, it is fingolar, that in this right of tack, 
which contained fo many /pecial and uncommon conditions, rela- 
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ting to bodily ſervice, to the mills, to the graſſum, and to the, 
mode of Ag nation, there is no room for your Lordſbips to 
infer, from erformance of any of theſe uncommon conditions, 
which could take their riſe from /pecial. agreement along, any 
Wor of that right, the rſt. of theſe conditions, ne rer. 
having been performed, though ae, the /ccond and 4% never 
baving exiſted, and the third having been diſcharge: d, and there- _ 
fore being no longer incumbent ; aud that the only ground upon 
which homologation can be preſumed, in this caſe, is the ſimple 
payment , of the ordinary and accufiomed tack- duty, which was 
in uſe to be paid by the tenants. Where, therefore, as in this 
caſe, the ſimple payment of the accu/iomed rent, is the only thing 
which has been performed, and where, at the ſame time, 1 
were ſo many ſpecial conditions, and none of theſe have been 
performed, ſo as to create any ſolid preſumption, the receiving of 
the rent, though it had been in exad? conformity to the deed, 
ovght to, have much leſs influence in inferring bomologation. 

And this leads the petitioner to obſerve, that it does by no 
means appear, that the rent has been hitherto paid, as under the 
deed 1642 for your Lordſhips will obſerve, that there is a con- 
ſidcrable diſerepancy between the rent payable by th at deed. and 
the rent which has been for a courſe of years received by the he- 
ritors. Thus the rent payable by the deed, is fix chalders and 
12 bolls, half meal and half bear, and 4 bolls of wheat, with a 
barrel of ſalmon, aud 6 bolls of coals. By the contra 1656, 
the barrel of ſalmon is diſcharged, and in place of the 6 bolls of 
coals, the carriage of them only is required, and 8 J. Scots 
of vicarage, as the price thereof. The rent, therefore, re- 
mained to be 54 bolls of meal, 54 boils of . Fear, 4. bl 
of wheat, the carriage of 6 bells of "coals, and 8 J. Sets of . 
vicarage : But the rent received for a courle of years. by, 
the heritor, has been 60 balls of bear, and 57 bells of meal, with. 
8.1. cot, of vicarage; and no carriage of coals has been perform 
ed or required. When this alteration of the payment of che rent, 
mus intro Guced, the Need FAnngh ay 8016 it would We 
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and there bas not been paid by the — in terms 1 
ef, either the 4 belle of wheat, or the carriage of the 6 bolls 
of coals, This new-modelled rent, therefore, is a legal pre- 
umption, that there had heen ſome new paction between the 
parties, whereupon the poſſeſſion of the defender's predeceſſors 
thereafter proceed; and it cannot, by any legal preſumption, 
bg aſcribed to the deed of prorogation, ſo as to have the effect of 
inferring bomologation. thereof, more eſpecially, as it has been 
found by your Lordſhips, that receiving of rent expre/ly under 
a tack, will not infer. homologation, or bar reduction thereof; 
27th February 1668, Chalmers contra Wood, obſerved by Stazr ; 
12th March 1684, Archbiſhop of St. Andrews contra-Beaton, ie 
ſerved by Falconer, being a {till (tronger caſe ; and 
January 1734, Home of Manderflon contra Taylor and Husband. 
If, in theſe caſes, the receiving of rent  expre/ly under a tack, 
which is only reducible, will not bar reduction thereof, much leſs 
| ought this nuda patientia of the petitioner's predeceſſors, i in allow- 
ing the tenants to poſſeſs, and in receiving their rents for ſuch 
e to infer homologation of a right like the preſent, which, 
if conſidered as a tack without an ifh, is null in itſelf, and of 0 
unfavourable a character. 
As to the diſcharges of rent which have been granted by the 
Petitioner's s predeceſſors, they are all of them of the moſt general 
E 7 + KeBor, without the moſt diſtant relation to any right or tack what- 
ſexer, but in general, ar the! duties » payable: for the occupation 
the lunde for the reſpective crops z they are uniformly con- 
ceived, 1 in the ſame cautious ſtyle; and indeed, though the deed of 
prorogation had. neyer exiſted, the diſcharges mut have been con- 
. 1caived in the very ſame terms: It. any preſumption at all 


ariſes from them, the petitioner apprehends it is rather in 
his 


* 
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his favour, as they ſeem to avoid 3 any tack, and to 
be induſtriouſly conceived in theſe general terms: more eſpecial- 

ly, as the diſcharges of Sir Robert Graham, before he was denu- 
ded of the lands, appear to be much more ſpecial than thoſe 
oi i:igrantied! by the petitioner's predeceſſors, being generally granted 
to Andrew' Straton, my tenant," for mails, farms, cuſtoms, Profits, 
temd-filver, vicarage, mill-multures, due ſervices, &c. It would, 
therefore, in the petitioner's humble apprehenfion, be hard, to 
infer homologation againſt him, from diſcharges of ſuch a 
general ſtyle and import, as thoſe granted by his predeceſ- 
ſors : More eſpecially, as in the caſe, Home contra Cor/er, 
3oth November 1671, obſerved by Starr, the granting of diſ- 
charges, ſpecially. mentioning and referring to a right of tack, 
was found by your Lordſhips not to import homologation tor 
ſubſequent years, but only for the years that were diſcharged. 
And, what is ſtill ttronger, the paying of annualrents upon a bond, 
will not infer homologation of that bond againſt the debtor, ha- 
ving a ground of reduction againſt it; 14th February 1668 Mac- 
kenzie contra Fairholm. It is therefore imagined, that the utmoſt 
force theſe diſcharges can have, agreeable to the doctrine before 
laid down, is, to homologate for the years that are paſt, but will 
never be conſtrued. into an act of homologation of a right 
which, if the petitioner's interpretation thereof is not adopted, 
impoſes a perpetual burden upon his property for all future gears, 
without any proſpect of a period. 

But, 2dly, Though the poſſe/zon hitherto, and the rents that 
have been paid, had been entirely conformable to the deed, 
yet there is no proof or legal preſumption that the defen= 
der's predeceſſors knew of that right; and, without their ex- 
act knowledge thereof, homologation could not be inferred 
againſt them. From what has been ſtated upon the former 
head, it is obvious, that there is - evidently no proof, that 
the defender's predeceſſors knew of the deed of prorogation, but, 
on the contrary, all the preſumptions ly the other way. It is 
not an imperfect or dark knowledge of a deed, ſuch as rhe peti- 
tioner has formerly obſerved, was all that the country, or hts'prede-. 
ceſſors, were poſſeſſed of with reſp#& to the deed under reduc- 

tion, that can in law be looked upon as ſufficient to infer homo- 
logation thercof; the knowledge muſt be perfect and preoiſe: ee 
For homologation implies an approbation ; and one cannot” ap- b. 1. tit. ir, 
f;rove of a deed, the pretiſe terns whereof he does not know. 5 54 
Accordingly, the fads! inferring ſuch knowledge, muſt be 


ſtrong, direct, incontrovertible, and ſuch as are inconüſtent with 
al 


\ 


. 1 


an ignorance of the deed. None of the facts, however, be- 
fore mentioned are ſuch; on the contrary, not only al of _ 
them are conſiſtent with ignorance of the deed, but many | 
of them afford ſtrong preſumprions that it was not known: 
Some of them are hardly reconcilable to a knowledge of it; 
the ſtrongeſt of them reſolve into a nuda patienlia, upon the part 
of the petitioner's predeceſſors; and none of them can, by the 
molt forced interpretation, be ſaid to afford the lighteſt preſum-_ 
ptions of any preciſe or certain knowledge of the terms and condi- 
tions thereof. It is not poſſible, in the petitioner's apprehenſion, 
to ſay or conclude, from all the circumſtances which can be mu- 
ſtered up againſt him, that any of his predeceſſors had ſuch a 
full and perfect knowledge of the nature and terms of this leaſe, 
as can warrant a court of law to find, that they had appro- 
ved of the deed under reduction; and, without ſuch approbation, 
homologation cannot be preſumed. 

But as there is no proof or legal preſumption, from any of the 
facts of the defender's predeceſſors, that they knew of this deed, 
and conſented thereto ; ſo, in the third place, though there was 
ſuch preſumption of knowledge and conſent, yet, as where facts 
inferring knowledge of, or conſent to a right, may be aſcribed to 
another cauſe, ſuch conſent is not, agreeable to the principles of 
the law, to be preſumed ; and as, in this caſe, there is another 
title, diz. tacit relacation, to which the poſſeſſion hitherto of the 
tenants, and the acquieſcence of the heritor may be imputed, ho- 
mologklion cannot, in this caſe, be preſuined. 

That, where facts inferring knowledge and conſent may be im- 
puted to another cauſe, ſuch conſent is not to be preſumed, the 
petitioner apprehends, is the citabl, thed doctrine of the law; 
and the reaſon is plain, homologation is a ſtretch of legal pre- 
ſumption, which ought not to be practiſed or exerciſed, where 
the prefimed conſent inferring 1 it can be otherwiſe accounted for, 
Thus, in the caſe, Barns contra Nung, 12th December 1665, 
obſerved by "Starr, Paſſe/frng lands to which a perſon had right 
by infeftment, did not infer homologation of that infefrmear, 

there being dr title to which it could be aſeribed, wiz. a 
right of apparency Thus, likeways, the exception of certain 
rights from the 1 . a di{pobtion, will not infer ho- 
mologation of theſe rights, againſt the diſponee, being intended 
only as a ſecurity to the Franter from recourſe; 15th Fuly 1710, 
Gibſon contra Trot ter, obſerved by, Forbes, Thus, likeways, in 
caſcs of minority, many ot which are to be ſeen in the Didio- 
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nar -y (homologätion) page 380 and 381 the deeds of a minor, at- 
ter dri „will not infer homolo 1 78 of a right reducible on 
the bead of minority and leſion, if ſuch deeds can be anyways 
aſcribe to other cauſes. Thus, likeways, in the caſes before 
mentined, 27th February 1668, Chalmers contra Wood, 12th March 

1684 ; Archbiſhop of St. Andrews contra Beaton; January 1734, 
Hume contra Taylor; taking, the benefit of a reducible right, wall 
not, upon the ſame principle, be ſufficient to infer homologation, 
becavſe it may be imputed to other motives than that of conſent 
to, of homologation of the right. And thus, likeways, a tenant's 
Poſſeſſion, and an heritor's acquieſcence therein, if imputable to 
tacit relocation, will not infer conſent to, or approbation of a redu- 
cible rack, much leſs of a tack abſolutely null as to ſingular ſucceſ- 
ſors, ſuch as the preſent, conſidered as a tack without an i/h, 
moſt undoubtedly is. And it may be proper here to obſerve, that 
it is nor neceſſary, that the facts inferring knowledge or conſent, 

may be aſcribed to another cauſe by Aal preſumption : It is ſuffi - 
ent, if there are termini habiles for doing fo. 

And this leads the petitioner to inquire, Whether the poſſeſſion 
of the defender's predeceſſors, and the receiving rent from them 
for ſuch ' poſſeſſion, from which circumſtance alone, conſent or 
approbation can be preſumed, may, in this caſe, be imputed to 
tacit relocation ? 

Your Lordfhips will, therefore, obſerve, that as, if the deed 
of prorogation 1642, which did not commence till after expiry 
of the tack 1620, was not ſo commenced at the time of the en- 
try of the petitioner's predeceſſor, in 1672, (the tack 1620 not 
being then expired,) the ſame, as being conferred in tempus in- 
debitum, was not effectual againſt the petitioner's predeceſſor, 
John Scott? So the poſſeſſion of the defender's predeceſſors, after 
expiry of that tack 1620, is, with much propriety, and agree- 
able to the principles of law, unputable to tacit relocation, at 
leaſt, there is no inconſiſtency, but, on the contrary, the Hear 
eſt termini habiles, for fo imputing it; more eſpecially, as the pe- 
titioner has already ſhown, that there are no circumſtances in 
this caſe, which can, by any legal preſumption, militate againſt 
the petitioner, in imputing that poſſeſſion to tacit relocation, | 
or render ſuch a conſtruction forced and unnatural ; but, on the 
contrary, that there are prefumptions arifing from the cntctmſtah- 


ces before mentioned attending this caſe, and particularly che dif- N 


crepancy of the rents, which are favourable to the petitioner 


in this matter, Accordingly, ſome of your Lordſhips ſeemed 
| H to 
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to think; chat as homologation would not be preſumed, if there 
was room for'tacit relocation; ſo, if the tack 1620. was not ex- 
pired, and the ' deed of prorogation by that means followed 
with poſſeſſion at the entry of the petitioner's predeceſſors, which 
was in the 1672, (though, by thoſe of your Lordſhips it was 
thought to be in 1681,) there would be room for tacit relocation. 
Here therefore the petitioner muſt beg leave to put your Lordſhips 
in mind of the conjectural and conſtructive evidence, ari- 
fing from the deeds 1642 and 1656, which was laid before 
your Lordſhips in his information, that the tack 1620 was not 
expired in the 1672, when the petitioner's predeceſſors enter- 
ed to the lands, the ſame being to endure for nineteen years 
585 the death of Chriſtian Straton, the biſhop of Aber- 
deen's widow ; and ſhe baving lived, or, at leaſt, by eve- 
ry preſumption, lived 'till after the 1653; and, if ſhe did 
ſo, the tack 1620 was not expired in the 1672. But the pe- 
titioner, upon peruſing the deed 1642, can now inform your 
Lordſhips, with more”! certainty, that Chriſtian Straton was 
alive at that time; for not only is the mentioned in ſeveral places 
of the deed, without the term of deceaſt or umqubhil, which is cu- 
ſtomary in executing deeds where a perſon mentioned is not alive, 
but likewiſe, towards the end of the deed, in the clauſe 
relating to the building of mills, and the duties which ſhould 
be payable on that account, it proceeds, Beginning the 
firſt term's payment of the ſamen, betwixt the firſt Yule 
* and Candlemas next and immediately following after the deceaſe 
* of the ſaid Chriſtian Straton, and nineteen years ſpace fore- 
{© {aid thereafter.” Theſe words plainly import, that ſhe was alive 


4 
Kb in the 1642, when that deed was executed : She might then have 
E n 
— been about 22 years a widow; and if ſhe lived eleven years there- 
32 after, which is not an extravagant ſuppoſition, (as ſhe might not 


even then have been above 50 or 60 years of age, ) the tack 1620 was 
evidently not expired at the entry of the petitioner's predeceſſor: 
And if the preſumption ariſing from the contract 1656, is not ſuffi- 
cient to ſupport that ſuppoſition, and your Lordſhips ſhall think 
it material to have that fact aſcertained, it may be in the power 
of the petirioner- to aſcertain it, by ſome proper proof, if your 
Lordſhips ſhall think fit. 900114399 dt V4 > 
But there will be no occaſion for entering into this 1nqui- 
ry, as the petitioner will not have occaſion to uſe the argu- 
ment which he has drawn therefrom, if he is right in the inter- 
| pretation 
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pretation of the deed, as containing ſo many diſtin& tacks or 
prorogations; for, in that caſe, even ſuppoſing poſſeſſion had fol- 
lowed upon the deed of prorogation before the 1672, yet, after ex- 
piry of the nineteen years tack then current, the ſucceeding pro- 
rogation of nineteen years, conſidered as a new tack, was con- 
ferred in tempus indebitum, and was not effectual againſt the 
petitioner's predeceſſors: And therefore, agreeable to the ar- 
guments before mentioned, and the opinion of ſuch of your 
Lordſhips as thought, that if poſſeſſion had not followed upon 
the deed 1642, before the fingular ſucceſſor's entry, relocation. 
might take place, the poſſeſſion of the defender's predeceſſors, 
after the expiry of the nineteen years then current, is imputable 
to that ſame title of relocation; nor can that potlefhon 
be even underſtood to be under the ſucceeding prorogations 
of nineteen years reſpectively and ſucceſhvely, ſo as to validate 
{ach prorogations. It is therefore, in the petitioner's apprehen- 
ſion, obvious, that if he is right in his interpretation of the deed, 
the poſſeſſion of the defender's predecellors, being, with ſo much 
propriety, and agreeable to the principles of law, imputable to 
the title of relocation, cannot infer homologation againſt him. 
But in the next place, though your Lordſhips were not to a- 
dopt the petitioners interpretation of the deed, but to explain it 
as being one entire tack, without an 1th, the petitioner humbly 
apprehends, that there are likeways termi: habules for the peti- 
tioner imputing the poſſeſſion of the defender's predeceſſors to 
tacit relocation : For, %, if poſſeſſion had not followed upon 
that deed, conſidered as one entire tack before the entry of the 
petitioner's predeceſſor, (and how far it did, is before inquired 
into,) then, agreeable to the doctrine before laid down, there is 
room for imputing the pofleſhon, after expiry of the tack 1620, 
to tacit relocation. And if, on the other hand, it ſhall appear, 
that poſſeſſion had ſo followed thereupon, yet ſtill the right be- 
ing null in itſelf, and ineffectual againſt fingular ſucceſſors, how- 
ever far good againſt the granter and his heirs, the poſſeſſion, af- 
ter the entry of the petitioner's predeceſſor, is likeways impu- 
table to tacit relocation : For the petitioner is adviſed, , that ta- 
cit relocation takes place, even reſoluto jure dantis; and there- 
fore, after the granter of the prorogation was denuded of the 
lands in favours of the petitioner's predeceſſor, and the right 
was thereby become ineffeQual againſt him, the poſſeſſion 


might 
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might, *with pr pr 7 7 agreeable, to dhe principles off 
ne, Be e the tenants, in virtue of. tacit nelocation; 
till they were interrupted and removed, as was found ima fin- 
lar caſe, 16th 72 nuary 1663, Earl of Eeval contra, Pariſhioners of 
Fri rie, obſerved | Stair. , Thus then tacit . relocation; afteriche 
entry of the petitioner's predeceſſor, when the right as to hiin n 
came null, was a proper and habile title for the tenants to poſſeſs 
the lands at the accuſtomed rent, till interrupted and rembved in 
the ſame way as a tackſman is entitled to polleſs on a reducible 
tack, till the ſame be taken out of the way, as was found in the 
caſe before mentioned, 27th February 1668, Chalmers contra 
Wood. The petitioner therefore humbly apprehends, that in ei- 
ther view of the deed before mentioned, there are termini habiles ; 
and it is agreeable to the principles of law, to impute the poſ- 
ſeſſion of the defender's predeceſſors to tacit relocation. -- | 

Thus, therefore, the petitioner humbly flatters himſelf, he has 
ſucceeded in ſatisfying your Lordſhips, that no homologation of 
the deed under reduction can in this caſe be inferred againſt him. 

1/, Becauſe there is no proof, that the poſſeſſion hitherto has 
been held by the defender's predeceſſors, and the rents paid by 
them as under the deed of prorogation 1642, but ſtrong legal 
preſumptions to the contrary. 2dly, Becauſe there is no proof, 
that the petitioner's. predeceſſors had ſuch a knowledge of this 
right, and of the terms thereof, as that they can be preſumed to 
have homologated the ſame, or approved thereof. 3d4ly, Be- 
cauſe, although there was ſuch preſumption of knowledge and 
conſent, yet where facts inferring knowledge and conſent can be 
aſcribed. ro another cauſe, ſuch conſent is not, agreeable to the 
principles of law, to be preſumed. And, in this caſe, there is an- 
other title, viz. Tacit relocation ; to which the poſſeſſion hitherto 
of the tenants, and the acquieſcence of the heritors, my be 
properly and habilely aſcribed. 

The petitioner will now, .in the /aft place, endeavour to ſhow, 
that though homologation could in this caſe be preſumed, yet, a · 
greeable to the petitioner's interpretation ot the deed, it can on- 
ly validate the prorogation of nineteen years preſently current, 
or which had commenced before interruption by this preſent ac- 
tion. And here your Lordſhips will obſerve, that if the deed is 
conſidered as containing diſtinct tacks and prorogations, juſt as if 
ſeparatet tacks had been granted for each nineteen years, commen- 
cing 
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- cing ſucceſſively after the expiry of one another, ſuch homologation 
mutt fall upon the deed, ſo as to affect each tack or prorogation e- 
parately und therefore, it can only ſerve to validate each proroga- "I 
tionnduring: the turrency of tbe nineteen years, but can have no 
effect an validating or ſecuring any ſucceeding prorogation, con- 
ſiderod as a new tack, till poſſeſſion ſhall have commenced there- 
upon: For, to ſuppoſe that the deed” contains ſo many diſtinet 
tacts, juſt as if the ſucceſſion of prorogations had not been con- 
tained in the ſame deed, but ſeparate prorogations, granted for 
each nineteen years, which is entirely agreeable to the petitioner's 
interpretation thereof; and, at the ſame time, to ſuppoſe, that the 
poſſeſſion of the tenants, and the other circumſtances before men- 
tioned, (if they ſhall be underſtood at all to infer homologation), are 
to infer homologation of any of the future prorogations which have 
not yet commenced, are contradictory ſuppoſitions; they cannot 
exiſt together; the one is deſtructive of the other; and the laſt 
ſuppoſition does, in fact, reſolve into an interpretation of the 
deed; as one entire tack, without an i/h. Agreeable, therefore, to 
the petitioner's doctrine, ſuch homologation can only validate the 
prorogation of nineteen years which is preſently current, or which 
had commenced before interruption was made by the petitioner, 
in the preſent action. "Ao e - 
And this leads the petitioner to conclude, upon the point of 
homologation, with a fingle obfervation which he begs leave 
to offer, upon the ſuppoſition, that the deed of prorogation is 
conſidered as one entire tack, without an i/þ. Your Lordſhips 
will obſerve, that the arguments before uſed by the petitioner, 
upon the point of homologation, have generally occurred in ca- 
ſes where the right to be homologated was of a common and ordi- 
nary kind; and moſt frequently indeed, where the right was of a 
temporary and fimte nature, ſuch as tacks for ſhort or moderate 
terms of endurance, liferents, bonds, and other common rights, 
which meet with the favourable reception' and interpretation of 
the law. But the unfavourable nature of the preſent right, the 
petitioner has no occaſion to explain to your Lordſhips: He 
is perſuaded, that you cannot peruſe it, and confider the terms 
of it, and attend to the conſequences with which, if decla- 
red binding upon the petitioner by preſumed homologation, it 
will be attended, without perceiving how fingularly unfavourable 
it is, in as much as it creates * and perpetual burden 
| 2 upon. 


upon his property, without the moſt diſtant proſpect of a period, 
Die WY; | er e him of the uſe, and enjoyment of a „Anabie 
paft of his property or ever. In ſuch a caſe, the petitioner flat- 
ders bimſelf, your Lordfhips will not willingly infer, by ſugh-flen- 
der preſumptions as occur in this caſe, any homo/ggation dri approba- 
lion of 'fych an extraordinary right, which, it is not in itſelt likely, the 
petitioner's predeceſſors could mean to homologae or approveof by 
their forbearance. Nor can the petitioner imagine, that your Lord- 
ſhips, as Judges of the rights of parties, can ever, after conſidering the 
circumſtances of this caſe, look upon the petitioner to be in the 
ſame ſituation with Sir Robert Graham of Morphie, whoſe. inven- 
tion contrived, whoſe will executed, and whoſe hand muſt for e- 
ver witneſs the execution of that extraordinary deed: And. he is 
therefore humbly hopeful, that your Lordſhips will not, in this 
caſe, apply what is among the ſtricteſt and moſt arbitrary. doc- 
trines of the law, againſt him, in order to ſupport the deed under 
reduction, whatever you might do in the caſe of a common and 
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ordinary right, which meets with the favourable interpretation of 
the law. ork 1 08034 
And now, the petitioner does not mean to detain your Lordſhips 
with many words; only, with reſpect to the two laſt reaſons of re- 
duction in his ſummons, vzz. the dereliction of the tack, by the 
defender's wilfully lying out, and declining for ſo long a time to 
take up the poſſeſſion, and more particularly the irritancy which, 
during that time, was incurred by two years rent being unpaid: 
He will beg leave to refer your Lordſhips to thoſe arguments which 
were urged for him in the information ; which your Lordſhips 
did not enter upon, nor confider the import of, though, in the pe- 
titioner's apprehenſion, they were worthy of ſome notice: And 
where the queſtion is concerning a right of ſo unfavourable a cha- 
racter, he humbly apprehends your Lordſhips ought to apply the 
law againſt it with more ſtrictneſs and leſs reluctance, than in the 
"caſt of a right of a more favourable aſpect. Your Lordſhips will 
© obſerve, with reſpect to the irritancy, that the laſt diſcharge. which 
is granted to thefe tenants, is for crop 1764 3. partial receipts are 
likewiſe granted for the crop 1765 ; and ſome part of the rent for 
crop 1766, appears to have been impeſed upon the ſeryants, of the 
late Colonel Scott, without his authority : But, as has been before 
reprelented, after the death of the late Robert Straton in 1764, and 
of bis widow in 1765, the defender his ſon was out of the cona- 
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DONT. tontradiftory accounts of him were tranſmitred, home, and 
tte reſt of the family fell into the greateſt variance, whereby the 
EET the lands was torn an diſtracted, the rents neglected 
Kolbe paid, and a ſequeſtration théteof at laſt obtained. Accor- 
ed e ſee, that mo of of rent is made by the 
fender tilt 21ſt Oclober 1768; bur the irritancy, which by the 
[0 UreQ öf prorogation is declared to be incurred by two years rent 
being hnpaid, without overture thereof, was clearly incurred: No 
Ziſchafge was granted by the late Colonel Scott for any crop ſince 
rde 1 755 And though payments were thereatter made, yet the 
crop 1786 was not paid, or ever uplifted by Colonel Scart, or the pe- 
titioner, or offered to them in the manner preſcribed by the deed; which 
declares, that ſuch offer is to be made in preſence of a notary and wit= 
 weſſes ; and it is only when ſo made, that it is to be accounted e- 
 quivalent to payment, and to diſcharge action, &c. With reſpect 
to the crop 1767, it is not ſo much as pretended, that any offer 
"thereof was made till the term of payment of that crop, viz. 
Cunulemas 1768, was paſt. In March thereafter, a ſort of offer is 
made by one of the ſubtenants, but without any proper authori- 
ty; and the firſt offer of any moment, is that of the 21ſt Octo- 
ber 1768, after the defender was returned home; but before 
then, and at Caridlemas 1768, the irritancy was incurred. And it 
is a circumſtance which ought not to eſcape your Lordſhips no- 
© tice, when conſidering the effect of the neglect of payment of 
the rent in this caſe, that the defender knew perfectly well of 
his father's death, for no leſs than four years before he returned 
home: That during that time, he was moſtly in Britain: That 
the moſt contradictory and fabricated accounts were given of 
him; ſometimes that he was dead, ſometimes that he was alive; 
and that, in this manner the petitioner was amuſed, till his ac- 
tual return. The petitioner, therefore, apprehends, your Lord- 
ſhips will examine with ſtrictneſs, that neglect of payment of 
the rent, which, he does contend, is ſufficient to eſtabliſh the 
irritancy contained in the deed of prorogation, whereby it ought 

to become lapſed and at an end. Nn 3 
As the arguments formerly urged by the petitioner on the merits 
of this cauſe, were held by your Lordſhips to be good in law, but 
the effect of them, in his favour, to be nevertheleſs barred and 
excluded by homologation, he is hopeful your Lordſhips will ex- 
cuſe him for ſtating what occurs to him on that point at ſo much 
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length. as he: bas done in this petition; and he flatters himſelf, 


that what he has humbly ſubmitted to your confideration, will. 
induce you to alter the interlocutor complained of. rden 


May ii therefore pleaſe your Lord/hips, to review your inter- 
locutor of 4 19th February, before complained of ; and to 
he right under reduct ion was never effettu- 
ttioner's predeceſſor, _ Scott, he being 
am of Morphie, the, 

granter ph. or, at leaſt, no longer than till the expiry 
of the proregation of 19 years, then current. 2do, That 

4 it was not binding upon the petitioner's predeceſſor, John 
Scott, /o it cannot now be ſecured againſt the preſent chal- 
lenge, by preſcription either pofitrve or negative. ztio, 

| That it cannot either be ſecured againſt the preſent challenge 
1 u the eircumſtances beſore- mentioned, the ſame not being 
* ſufficient to infer homolog ation again the petitioner's pre- 
deceſſors; or, at leaft, if ſuch circumſtances are ſufficient to 
iter homologation, that it can only validate and ſecure the 
prorogation of 19 years, preſently current, or which had 

. commenced before interruption by the preſent ation ; and that 
the defender is removable from the lands of Wardro per- 
town, after expiry thereof : Or, 4to, To find, that the 
deed is at an end by the dereliflion of the defender, and the 
irritancy incurred by non-payment of rent; and, therefore, 

to ſuſtain the reaſons f reduction, and decers in oe de- 


alen and removing accordingly. 
— to juſtice, c. 
JOHN SC OTT. 


